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there. This was the company's common-law duty. Western Union Telegraph 
Co. v. Boots, 10 Tex. Civ. App. 540. The statute only added a penalty to 
damages for the breach of that duty. Western Union Telegraph Co. \i. 
James, 162 U. S. 650, 16 Sup. Ct. 214, 47 L. Ed. 333. Again the dissenting 
opinion asserted that transmission of a message between two points in the 
same state is interstate commerce if the message is sent over wires strung 
in part through another state. The majority of the court could have conceded 
this and nevertheless held the company liable. For the statute is an exercise 
of the state's police power merely, and is lawful because it in no way regulates 
the company's duties or conduct outside the state. Western Union Telegraph 
Co. v. James, supra. In fact, it aids interstate commerce. Id. So, while in 
Western Union Telegraph Co. v. Pendleton, 122 U. S. 347, 7 Sup. Ct. 
Rep. 1 126, the company was held not liable to such a penalty for failure to 
deliver a telegram outside the state which imposed the penalty, in 
Western Union Telegraph Co. v. James, supra, the liability did exist for 
failure to deliver in the state a telegram sent from without it, and in 
Postal Telegraph Cable Co. v. Umstadter, 103 Va. 742, 50 S. E. 259, the 
liability was held to arise on failure to deliver a telegram addressed to a 
point outside the state, when the failure was a neglect to dispatch the telegram 
from the point of receipt. On the question whether telegrams sent between 
two points of the same state, but passing for a distance through another state, 
are interstate commerce, the majority reaffirmed Western Union Telegraph 
Co. v. Reynolds, 100 Va. 459, 41 S. E. 856, 93 Am. St. Rep. 971, holding 
that such telegrams do not constitute interstate business. The dissenting 
judges regarded that case as overruled by Hanley v. Kansas City So. R. Co., 
187 U. S. 617, 23 Sup. Ct. Rep. 214, 47 L. Ed. 333, which declared that trans- 
portation by railway between two points in the same state but in part through 
another state was interstate commerce. And it would seem that the same 
difficulty that led the courts to hold thus in regard to railroads — conflicting 
rate-regulations made by the states concerned — would impel the courts to 
consider the transmission of news by wire through two or more states, 
although between points in the same state, as interstate commerce. State v. 
Western Union Telegraph Co., 113 N. C. 213, holding such transmission 
to be domestic commerce, was distinctly disapproved as in Hanley v. Kansas 
City So. R. Co., supra. 

Vendor and Purchaser — Covenant — Rights of Covenantee Who Buys 
Apparent Paramount Title. — Defendant purchased land by deed containing 
full covenants of title, and retained a portion of the purchase price to secure 
himself against an outstanding lien on which suit was pending between his 
vendor and a third party. In this action for the balance of the purchase price 
it was held, that the defendant was justified in buying the land at sheriff's 
sale on execution of the judgment enforcing the lien, and could counter- 
claim the amount iso paid though the judgment had been reversed and the 
lien held to be unenforceable. Talbott v. Donaldson (1905), — Kan. — , 
80 Pac. Rep. 981. 

While a covenantee who purchased an outstanding title has the burden 
of proving that the title so purchased is paramount to that acquired from 
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his covenantor (Hamilton v. Cults, 4 Mass. 349; Thomas v. Stickle, 32 la. 71) 
the fact that he purchased the outstanding title will not affect his right 
to bring an action on the covenant. (Whitney v. Dinsmore, 6 Cush. 124.) 
Where the covenantor suffered the property to be sold under a judgment 
after the covenantee had taken possession and the covenantee purchased the 
outstanding title in good faith, the covenantor will be estopped from denying 
the validity of the judgment as between himself and the covenantee, even 
though it was invalid and has since been reversed. (Smith v. Dixon, 27 Ohio 
St. 471.) But this would not be the case if the covenantee voluntarily 
acquired an outstanding title which had vested previous to his purchase and 
possession. (Cummings v. Holt, 56 Vt. 384.) The law gives greater protec- 
tion to the covenantee who takes steps to keep another from acquiring an 
outstanding paramount title, than it does to the covenantee who voluntarily 
buys in an outstanding title after it has been acquired by another. Though 
the failure of the covenantee to prevent the sale by payment of the lien or 
redemption of the land after sale will neither bar his action on the covenant 
nor mitigate the damages. Cain v. Fischer, 50 S. E. Rep. 752 (W. Va.). 

Vendor and Purchaser — Statements of Fact and of Opinion. — Where 
the vendor of real property told the vendee that "the land was worth fifteen 
dollars ($15) per acre" and "was good, fertile land, very productive, would 
raise corn, cotton, fruit and vegetables," it was held, that the statement of the 
value of the land was the mere statement of an opinion and the vendee had 
no right to rely thereon, but that the statements as to fertility, etc., were 
statements of fact, and as such the vendee had a right to rely on them, and, 
if the statements were false, whether innocently or fraudulently made, an 
action would lie for the injury sustained. Oneal v. Weisman (1905), — 
Tex. — , 88 S. W. Rep. 290. 

Where the parties are on an equal footing, as where no confidential relation 
exists between them or where the vendor has no special advantage over the 
vendee in the means of acquiring his information, a statement as to what the 
land is worth is a mere expression of opinion which, though false, will not 
constitute actionable fraud. WarveixE, Vendors, Vol. II, § 946. False state- 
ments of facts concerning the land as a general rule constitute! grounds for 
damages, though statements as to the price paid for land are often placed in 
the same category with opinions. Richardson v. Noble, 77 Me. 390; Hemmer 
v. Cooper, 8 Allen 334; Tuck v. Downing, 76 111. 71. False statements as to the 
rentals (Speed v. Hollingsworth, 54 Kan. 436), appurtenances (Monell v. 
Colden, 13 Johns. (N. Y.) 395), and the quantity of the land (Porter v. 
Fletcher, 25 Minn. 493) have been held sufficient to constitute actionable fraud, 
but Chapman, C.J., (Mooney v. Miller, 102 Mass. 217) says, "If the represent- 
ations relate to the quality and productiveness of the soil * * * they are 
not actionable for they are to be regarded as the usual and ordinary means 
adopted by sellers to obtain a high price and are always understood as 
affording to the buyer no grounds for omitting to make inquiries." State- 
ments of fertility refer to the quality of the land and ought to come under 
the rule concerning statements of opinion, while in the principal case it is 
very doubtful if the statement that "the land would raise corn, cotton, fruit 



